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Appeat No: YZI94-95IR JI2021

The below mentioned appeals have been filed by the Appellants(hereinafter refened

to as,,Appellant No. 1 & Appellant No. 2"), as detailed in Table below, against Order-in-

Original No. 04 to 05/DCiKGI2O2O-21 dated 11.02.2021 (hereinafter referred to as

.impugned order') passed by the Deputy Commissioner, Central GST Division-Il, Rajkot

(her e inaft er r efe rr e d t o as' adjtdicating authority' ) : -

Appeal No. Appellants Name & Address of the APPellant

1 Y2195lRAll202l Appellant No. I
M/s Bhumi Polymers Pvt. Ltd

(erstwhile Bhumi Polymers), Survey

No. 236, Plot NO. 11/8, Behind

Hotel Pitru Kurpa, Krishna

Industrial Estate, National Highway

8-B, Veraval (Shapar), Dist. Rajkot.

2 v2t94|RAJl202l Appellant No. 2

Shri Ashokbhai Khimjibhai, Baldha,

Director of M/s Bhumi Polymers

Pvt. Ltd, Survey No. 236, Plot NO.

I l/B, Behind Hotel Pitru Kurpa,

Krishna Industrial Estate, National

Highway 8-B, Veraval (Shapar),

Dist. Rajkot.

2. The facts of the case, in brief, are that Appellant No. I was engaged in manufacture

and removal of excisable goods i.e. HDPE and PVC Pipes and fittings thereof falling under

Chapter 39 of the First Schedule to the Central Excise Tariff Act, 1985. On the basis of

intelligence that the Appellant No.l had cleared HDPE Pipes and fillings thereof falling

under CETSH 39172190 without payment of central excise duty by wrongly classifuing

them under CETSH 84248100 and having availed the benefit of Notification No. 0312005-

CE dated 24.02.2005, an enquiry/investigation was initiated by the departmental offrcers.

The investigation culminated into the issuance of SCN dated 17.02.2015 to the Appellant

No. 1 & 2 callingthem to show cause as to why

(1) The HDPE Pipes and fitting, manufactured and cleared by the Appellant No.l

should not be classified under CETSH No. 391790;

(2) Central Excise duty amounting to Rs. 5,35,912l- should not be demanded and

recovered from them under Section 11A of the erstwhile Central Excise Act,1944

(hereinafter refened to as "Act") by invoking the extended period of limitation;

(3) Interest at appropriate rate should not be recovered from them under Section

11AA of the Act;

(4) Penalty should not be imposed under Section l lAC of the Act read with Rule 25

of the Central Excise Rules, 2002 (hereinafter referred /o as "Rules").

l.
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Appeat No: YZI94'95IR JI2021

5) penalty should not be imposed upon Appellant No. 2 under Rule 26 of the Rules.

Z.l. The above said Show Cause Notice was adjudicated vide the impugned order

wherein the adjudicating authority has confirmed the proposal for classification made in the

SCN for the "HDPE Pipes and Fittings" cleared by the Appellant No. I under CESTSH No.

39l72lg} instead of 84242100. She further confirmed the demand of Central Excise duty

amounting to Rs.5,35,9121- by invoking the extended period of limitation under proviso to

Section 11A of the Act along with interest under Section 11AA of the Act. She also imposed

penalty of Rs.5,35,9121-under Section 11AC of the Act read with Rule 25 of the Rules upon

Appellant No. 1 with option of reduced penalty as envisaged under provisions of Section

11AC of the Act. Penalty of Rs. 5,35,9121- was also imposed upon Appellant No. 2 under

Rule 26 of the Rules.

3. Being aggrieved by the impugned order, Appellant Nos. 1 & 2have preferred appeals

on various grounds, inter alia, contending as below :-

Appellant No. 1:-

(a) It is misconceived that Rule 3(a) is applicable and Rule 3(b) or 3(c) would not be

applicable. The goods sold by them to M/s. Gujarat Agro lndustries Corporation Ltd

(GAICL) can be said to be composite of goods consisting of different materials or made

up of different components as it was not a single item but set of different pipe/fittings.

Therefore, in terms of Rule 3(b) of the Interpretative Rules, the same was required to

be classified under CETSH 84249000 which gives them its essential character.

Without prejudice to the above, in terms of Rule 3(c) of the General Rules for

interpretation of the first schedule to the CETA, 1985, when the goods cannot be

classified by reference to the Rules 3(a) and 3(b) they shall be classified under the

heading which occurs last in numerical order among those which equally merit

consideration.

(c) The investigating officer while relying on Cir no. 380/13/98-CX dated 16.03.1998

has intentionally avoided reproducing relevant para 4 of the said circular. The said

paragraph essentially envisages that plastic parts including modified pipes with

attached coupling, fittings etc. manufactured only for sprinkler equipment are

required to be classified under CETSH 8424.91.

(d) The Director of the Appellant had explained during the inquiry that the goods sold

by them to GAICL were different from the HDPE/Rigid PVC pipes that the same

were specially manufactured as HDPE pipes for use in sprinkler system and were

supplied alongwith related fittings such as 'Connecting Nipple', 'HDPE Band' 'END

stop', and 'Rubber Ring' and such pipes were used for sprinkler irrigation system

classifiable under CETSH 84249000, which attracts NIL rate of duty.

Page 4 of 9

(b) As per Ch. Note 2(a) of Ch.39, this chapter does not cover articles of Section XVI
(machines and mechanical or electrical appliances) and as per section Note 29a) of
Section XVI subject to Note 1 to this section and Note 1 to Ch.84 and Note 1 to

Ch.85, parts of machines (not being parts of the articles of heading 8484, 8544,8545,

8546 or 8548) are to be classified according to the following rules:- (b) Parts which

are goods included in any of the headings of Ch.84 or 85 (other than headings 8409,

8431, 8448, 8466, 8473, 8487,8503, 8522, 8529,8538) are in all cases to be

classified in their respective headings.

Therefore, as per above notes, classification made by them was correct.
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CETSH No. 8424.91

(i) The adjudicating authority a\parag.7,9.|and 9'9 find that pipes and fittings thereof

and rate quoted by the Appellant *ur'*ppo,ed to be inclusive of all taxes including

Central excise arry 
""a 

ihe Appellant wus aware that the HDPE Pipes and fittings

were not exemptei under Notiircation No. O3120O5-CE' In this regard, it is to clarifu

that it is general practice in trade, while floating tender, to mention that the all taxes

should be borne by whom. It does not mean that if the exemption is available the

assessee can be denied.

fi) The adjudicating authority has interpreted the rules as per their convenience and

withoui going in to the details of Chapter notes, Exemption notification and Board

circular.

(k) No discussion or findings has been offered by the adjudicating authority on the cases

relied upon nor distinguished the decision of the various tribunal and courts on the

issue relied upon

(1) The Hon'ble Supreme Court while dismissing the appeal filed by the department in

the case of M/s. Elgi Ultra Appliances Limited have held that LDPE/HDPE pipes

manufactured by the Appellants being component part of Drip irrigation System are

classifiable under sub-heading 8424.91 of CETA and should be eligible for the

benefit of exemption under the Notification No. 56195-CE -reported at

2000(120)ELT A119(SC) . In addition to above reliance is placed upon following

cases laws

1 )Phoel Industries (200 5 ( 1 8 3 )ELT 1 gz(Tri.Del.)

(2)Indian Plastics and Laminates Ltd 20049169)ELT 51(Tri.Del.)

( 3 ) Rungta Irri g ati on Ltd 200 4 (17 4)ELT 2 5 0 (Tri. Del. )
(4)Flbw Tech Power (2001(1 30)ELT 541 (Tri.Chennai)

(5)Elgi Ultra Appliances Ltd (200 1 ( 1 34)ELT 245 (Tri.Chennai)

(6)Hallmark Industries 2 00 1 ( 1 3 4)ELT 245 (T ri.Chennai)

(7)Indian Plastics and Laminates Ltd (2004(1 69)ELT5 I (Tri.Del.)

L
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(m) From the foregoing facts, discussions, various judiciat citations and Board's

Circular, it is eviderithut the goods supplied to GAICL i.e., HDPE pipes for use in

sprinkler irrigation system alongwith relevant fittings such as "connecting nipple",

HDPE bend" and "End stop" are appropriately classifiable under CETSH 84249000

only and duty of central excise is not required to be paid in terms of exemption

Notification No. 0312005-CE dated 24.02.2005;

(n) Dispute was regarding appropriate classification of goods, and it is well settled legal

position that no penalty can be imposed for the reasons involving classification

dispute. The reliance is placed upon the following case laws

(a) Automotive coaches & components (20 1 l (264)ELT 5 1 8(Tri.Chennai))

(b) Holostick India Ltd -(2004(167)ELT 301(Tri.Del))

(c) Precision stationary P. Ltd (1997(94)ELT 389(Tribunal))

(o) For proposing penalty u/s 1lAC of the Act it is indispensable to establish that short

payment of duty must be by reason of fraud, collusion, or any willful mis-statement

or suppression of facts or contravention of any of the provisions of law. None of

such ingredients are present in the present case. The reliance also placed upon

following judgments.

(a) Bharat Wagon & Eng Co. Ltd Vs. CCE Patna 146ELT 118(Tri.Kolkata)

(b) Goenka Wollan Mills Ltd Vs. CCE Shilong (2001(135)ELT873)

(c) Bhilwara Spinner Ltd VS. CCE , Jaipur (2001(129)ELT458(Tri.Delhi))

Appellant No.2:-

(i) All reasonable steps were taken by the Appellant before removal of goods. There

is no intention on the part of the Appellant to evade central excise duty. There is

no clandestine removal by the Appellant;

(ii) The adjudicating authority has mainly stated that the goods is cleared without
payment of duty by wrongly classiffing and wrongly claiming exemption. The

matter has already been clarified before investigating officer that the goods

cleared by the Appellant is not the goods used by general public. The goods

cleared by the Appellant is mechanical appliance to be used in sprinkler irrigation
systems which is classifiable under Chapter 84 and exempted under Notification
No.3/2005-CE;

(iii) There was no intention on part of Appellant to clear clandestinely and with intent
to evade payment of duty. Hence, order of imposition of personal penalty Rs.

5359121- under Rule 26 of CER, 2002 on director is very harsh and required to

be set aside;

4. Personal Hearing in the matter was held on28.01.2022 in virtual mode through

video conferencing. Shri Rushi Upadhyay, Chartered Accountant, appeared on behalf of

both Appellants. He reiterated the submissions made in appeal memorandum.

5. I have carefully gone through the facts of the case, the impugned order, the appeal

memoranda and oral submissions made by the Appellants. The issue to be decided in the

case is whether the impugned order, classiflring the "HDPE Pipes and Fittings" cleared by

Appellant No. 1 under CESTSH No. 39172190 instead of 84242100, and confirming

demand on Appellant No. 1 along with interest and imposing penalty on Appellant Nos. I

&2 ts correct, legal and proper or not.
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6. On perusal of records, I find that based on the intelligence that Appellant No' t had

wrongly claimed benefit of Exemption Notification No. 312005-CE dated 24'02'2005 and

cleared HDPE Pipe & fittings without payment of duty by classifuing them under CETSH

g424g 100 instead of 3gl72lg0, an inquiry was carried out by the officers of the department.

On the basis of statements recorded and documents obtained during the course of the inquiry,

it appeared to the officers that the goods cleared by Appellant No.l to IWs. Gujarat Agro

Industries Corporation Ltd (GAICL) should have been classified under CETSH 39172190

and hence, the benefit of Notification No. 312005-CE dated 24.02.2005 was not available to

them. The investigation culminated in to issuance of SCN dated 17.02.2015 to the Appellants

proposing reclassification of impugned goods and also recovery of duty involved therein

along with interest and penalties.

6.1. The above SCN was kept in call book as on similar issue, an appeal filed by the

department against OIA No. RAJ-EXCUS-000-APP-14-15 dated 26.09.2014 in the case of

M/s. Captain Polyplast Ltd, was pending before the Hon'ble Tribunal. Since the said appeal

was withdrawn on monetary grounds vide Hon'ble Tribunal's Order dated 24.10.2018,the

SCN was retrieved from the call book for disposal by the adjudicating authority.

6.2 I find that issue involved in present proceedings and in M/s. Captain Polyplast case

supra is identical. I further find that Shri Biren Ramanbhai Patel, Authorized signatory of

GAICL, has also confirmed that the agreement and goods supplied by the Appellant No.1

and M/s. Captain Polyplast Ltd were same. (Para2.4 of the impugned order). Thus, the facts

and circumstances of these cases are admittedly identical.

6.3 I find that the Commissioner (Appeals), in the above OIA, while deciding the

classification of the goods cleared by M/s. Captain Polyplast to GAICL has observed as

under:

15. In view of the above facts, discussions and findings, I find that there is

substantial force in the arguments put forth by the appellant that they had correctly

classified the impugned goods under CETSH No. 84249000 of the first schedule to

the CETA, 1985 and coruectly availed the exemption under Noti.No.03/2005-CE

dated 24.12.2005 as amended. Thus, the same is required to be accepted in light of

discussion held in para(s) supra.

Thus, the Commissioner (A), vide above OIA, have classified the impugned goods under

CETSH No. 84249000 (Parts of mechanical appliances of a kind used in agricultural or

horticulture) and held that benefit of Exemption Notification No. 0312005-CE dated

24.12.2005 was rightly availed by the Appellant concerned.
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6.4. Despite observing that the above order passed by the Commissioner (Appeals)' in

identical matter, which has attained finality (Para 8'2 of the impugned order)' the

adjudicating authority, instead of following the said order, has reopened the issue of

classification of impugned goods and taken contrary stand. In doing so, the adjudicating

authority observed that since the department has withdrawn the appeal against the oIA on

monetary grounds only, the discussion on merit is still open.

6.5 I find that the above reasoning adopted by the adjudicating authority is legally

incorrect. In my considered view, though the issue is certainly open on merit for the

competent authority to agitate before the higher Appellate forum, but the adjudicating

authority, who is subordinate to the Commissioner (Appeals), cannot take a different stand

and reopen the issue of classification which has already been decided by the Commissioner

(Appeals). The order passed by the Higher Appellate Authority i'e', Commissioner

(Appeals), in absence of any rulings to the contrary by authorities higher in judicial tiers, is

binding on the adjudicating authority. In the present case, no such rulings contrary to the

above order passed by the Commissioner (Appeals) is available on records.

6.6 I further find that by not following the order of the Commissioner (Appeals), which

has attained finality, the adjudicating authority has acted against the principles of judicial

discipline. The Hon'ble Supreme Court in the case of UOI Vs. Kamlakshi Finance

Corporation (1991(55)ELT 433(SC) has made it clear that the principles of iudicial

discipline require that the orders of the higher appellate authorities should be followed

unreservedly by the subordinate authorities. Further, the Hon'ble High Court of Karnataka

in the case of C.C.E. & S.T., MANGALORE Vs. MANGALORE REFINERY &

PETROCHEMICALS LTD. 2016 (42) S.T.R. 6 (Kar.) has observed as under:-

7. However, we ore surprised to notice the argument advanced by learned

counsel for the appellant that in view of the policy decision taken by the Central

Government that for the reasons of monetary value the judgwent of lils. Stanzen

Toyotetsu India (P) Ltd. (supra) is not challenged thus, the said iudgment has no

value as a precedent in the subsequent cases. This argument is totally misconceived.

The decision of the Central Government to challenge a judgment or not is within

its wisdom and reason. Such decision is not binding on the Courts. On the other

hand, the judgment passed by the co-ordinate Bench of this Court has binding value

and this Court is bound by the said judgment, unless it is disagreed and referued to

a Larger Bench.

In view of the above, I find that the adjudicating authority has committed judicial indiscipline

in not following the decision of higher appellate forum and the impugned order is liable to

be set aside on this ground alone.

6.7 Since the OIA dated 26.09.2014, involving classification of identical goods has

attained finality, in my opinion, the issue of classification of the impugned goods is also not

open on merit in the present proceedings. Accordingly, following the findings recorded in
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the said oIA dated 26.09.2014 in the case of M/s. Captain Polyplast Ltd., I hold that the

impugned goods supplied by the Appellant No.l to GAICL is appropriately classifiable

under CETSH No. 84249000(Parts of mechanical appliances of a kind used in agricultural

or horticulture) ofthe First Schedule to the CETA, 1985 and benefit of exemption under

Notification No. 03/2005-CE dated 24.02.2005 (Sr. No. 70) was rightly availed by the

Appellant No.1.

6.g I find that since the demand made vide the impugned scN is not legally sustainable,

the question of interest and imposition of penalty from them also does not arise'

7. I also find that since the demand of duty itself does not survive on merit, there is no

question of imposition of penalty upon the Appellant No.2, who is a Director of Appellant

No.1.

8. Accordingly, I set aside the impugned order being not legal and proper and allow the

appeal filed by the Appellant Nos. | & 2.

9. g{ffi*snr<dffrr{3rffiq.rftqanrscttrrt*tftqrqrmtt

9. The appeals filed by the Appellants are disposed offas above.

fl
SH

Commissioner (Appeals)

yfrffi:-

t ) Es 3i8ffi, eE qd +{r *-{ qi i-trq r.qrq vrm, gvrm *e,er6r<rqrc *} qqm.r0 kt
2) !qr;r 3il?rm, eKq{t-drm.rsiAdqsflrqgo, rru-+teerr.morev, rrq-+te*} srrdwffi*.rffikl

3)sqq.F,qtrlgt-sr*.{siarffqEff rd{o,ffiqrrnrq+}errw*te*tgrrawfi urffi egt

4) rrds.r{dl

lPrt

To

M/s Bhumi Polymers Pvt. Ltd(erstwhile Bhumi

Polymers), Survey No. 236, Plot NO. I l/B,

Behind Hotel Pitru Kurpa, Krishna Industrial

Estate, National Highway 8-B, Veraval(Shapar),

Dist. Rajkot.

t-drii

IWs Bhumi Polymers P\4. Ltd ( erstwhile Bhumi

Polymers),, (iQIut riwt z:e , d-e i'r r ud, tteo

ftq got + fr&, 5wn ffflr+ \r*c, 11Sq {Mclrf s-

m, &r+o fnrqg, frEl rq+tc

2 Shri Ashokbhai Khimjibhai, Baldha, Director of

Iv{/s Bhumi Polymers Pvt. Ltd Survey No. 236,

Plot NO. l1/B, Behind Hotel Pitru Kurpa,

Krishna Industrial Estate, National Highway 8-B,

Veraval(Shapar), Dist. Rajkot.

mffiEm+r$, qerErr, fi?tr+ \a/s shumi

Polymers Pvt. Ltd {Tiiq{ 236, fr-dil l1lfr, t-d
ftq Soi + fi&, fwn ffFr* q+d, {r$q {rsicpt 8-

*, +{rdf, Gncq, fuf, n rr*+te t
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